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EFFECT OF IGNORANCE. 


Ienorance of fact will not excuse a 
sheriff or other officer of the law, for seiz- 
ing the goods of one person by mistake 
for those of another; for he is to execute 
process at his peril. (Doct. and Stud. ubi 
supra ; Saunderson v. Baker, 2 Wils. 309 ; 
2 W. Bla. 832; Ackworth v. Kemp, 1 
Doug., 40.) 

If at the time of applying to a court of 
justice for its order, the suitor is ignorant 
of circumstances material to the subject 
matter of his motion, he may in some cases 
be admitted to open the proceedings afresh. 
Thus where arule for a criminal informa- 
tion was discharged on affidavits, all of 
which turned out to be false by the subse- 
quent admission of the deponent, the court 
revived the rule. (Rex v. Eve, 5 Adol. 
§ Ellis, 780.) But if a party has proper 
materials at the time of his first applica- 
tion, and is not ina state of ignorance, 
nothing could be more dangerous than his 
making a fresh application merely because 
he did not bring them forward at first. 
(Bodfield v. Padmore, 5 Ad. & Ell., 785, 
note.) 

Ignorance of fact in criminal cases is 
most important: for if a man, intending 
to do a lawful act, does from ignorance or 
mistake, not of law, but of fact, that which 
is uhlawful, there is not that conjunction 
of the will with the deed, which will sub- 
ject him to the penal consequences of a 
criminal act. Thus where a man, on a 
night alarm of thieves breaking into his 
house, armed himself, intending to kill the 
thieves there, and by mistake and in igno- 
rance killed a woman who was skulking 
there in the dark, having come in without 
his knowledge to help his servant, and ut- 
tered not a word, this was held no felony, 


_ though it seemed at least homicide by 


misadventure; (Levett’s case, Croke Charles, 
538, cited 4 Bla. c. 27; 1 Hale, P. C. 42, 
pn 23 
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474;) for he had reasonable grounds for 
believing that the person killed in his 
house had a felonious design against him. 
(See East’s P. C., chap. v., sect. 46; 1 
Hawk., ch. 28.) 

Baker, in his chronicle of a. p. 1471, re- 
lates that Sir William Hawkesworth, being 
weary of life, and willing to be rid of it by 
the hand of another, blamed his park- 
keeper for suffering his deer to be destroy- 
ed, ordering him to shoot the next man he 
met in his park who would neither stand 
nor speak. Sir William afterwards came 
himself in the night into the park, and 
was met by the keeper, who, as he would 
not stand or answer, shot him. This, says 
Hale, (1 P. C. 40, cited East's P, C., ch. 
v., 8. 46,) was holden excusable homicide 
by the stat. de malefactoribus in parcis, 
21 Ed.I. (repealed by 7 & 8 Geo. 4, c. 27,) 
because the keeper was in no fault. The 
case of a sentry, who kills his officer coming 
on him at night in the posture of an ene- 
my to try his vigilance, is similar. (Jbid.) 

Deer having broken into a man’s stand- 
ing corn, he went there at night to watch 
with his servant, who was armed with a 
gun; and charged him to fire when he 
heard any thing rush into the corn. He 
afterwards rushed into the corn in another 
part of the field, and was fired on by his 
servant and killed. Hale held, that, as the 
servant was misguided by his master’s own 
direction, and was ignorant it was any 
thing but adeer, the killing was by misad- 
venture only; whereas, otherwise it would 
have been manslaughter, on account of the 
want of due, that is, ordinary, caution in 
shooting ‘“ upon such a token as might be- 
fal a man or a deer,” before he could dis- 
cover whether his mark was one or the 
other. (1 Hale, P. C. 40, 476; Foster, 
258.) Sir Edward East doubts whether, 
if the ignorance of the servant was not 
complete, and circumstances showed him 
guilty of want of caution, the command 
of his master could supply an excuse for 
his act—( Pleas of the Crown, ch. v., s. 40, 

vol. i. 266 ;)—particularly if that act was 
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unlawful, or malum in se, viz. in its origi- 
nal nature wrong, which would make it 
murder, if the intent were felonious, or 
manslaughter, if it went no further than to 
commit a bare trespass. (Foster, 258.) 
Foster admits that Lord Coke seems to 
think otherwise, (3 Inst. 56.) Coke’s first 
instance, however, contemplates a _feloni- 
ous intent, where he says, that if A., mean- 
ing to steal a deer in the park of B., shoots 
at the deer, and by glance of the arrow 
kills a boy hidden in a bush, this is murder, 
though A. had no intent to hurt him, and 
knew not he was there; for the act was 
unlawful, as larceny might always be com- 
mitted of deer so inclosed in a park that 
they might be taken at pleasure. (1 Hawk. 
P. C.94; 1 Hale, P. C. 411.) Whereas 
if B., the owner of the deer, had without 
ill intent killed the boy by a like glance of 
his arrow, this would have been homicide 
by misadventure, and nofelony. So if one 
shoot at a wild fowl on a tree, and the ar- 
row kill any reasonable creature afar off 
without evil intent in him: for it was not 


unlawful to shoot at the wild fowl; but if | 





he had shot or thrown a stone at a tame | 
fowl of another man in order to kill it, and | 


the arrow or stone by mischange killed a 
person to whom he intended no harm, this 
would be murder, for his act was unlawful. 
(3 Inst. 56; 1 Hale, 475.)—(This appears 
to presume an intent to steal the fowl.) 
But the instance of Lord Cuoke’s contra- 
ry opinion, alluded to by Foster, seems 
this :—Throwing a stone over a_ wall, 
knowing people to be passing on the other 


side, though only with intent to scare or | 
give them a slight hurt, and killing one, is | 


murder, for the intent was evil, though not 
extending to death, and though he knew 
not the party slain. (3 Inst, 57.) Foster 
thought this only manslaughter. 

If the act from which death results is 
only malum prohibitum, e. g., shooting at 
game by a person not qualified by statute, 
to keep or use a gun for that purpose, his 


case would fall under the same rule as that | 
of a qualified man, so as to make the death | 


chance medley or misadventure only; for 
the statutes, prohibiting the destruction of 
game under certain penalties only, do not 
in such a question enhance the accident 
beyond its intrinsic moment. (Foster, 259 ; 
1 Hale, 475.) 

The voluntary ignorance of drunken- 
ness will not excuse a crime, though the 
involuntary ignorance of a child of tender 





years or a lunatic will. (Reniger v. Fo- 
gossa, Plowden, 19.) 

No debt arises from admitting an ac- 
count to be correct, as stated, if mistakes 
really exist in it to the prejudice of the 
party to be charged. (Thomas, adminis- 
trator, v. Hawkes and another, 8 M. & Wel, 
140; see Viner’s Abr. tit. Miscasting.) 

A party in occupation of premises, who 
has paid rent to another, is not concluded 
from disputing his title to it, if he has not 
let him into possession, and can show the 
rent paid by mistake of fact. (Doe. d, 
Higginbotham v. Barton, 11 Ad. § Ell.312.} 

If a bill accepted payable at a banker's, 
is paid there, in ignorance that the accep- 
tance is forged, it will be too late to call on 
the parties who received the amount to 
refund after the day on which the money 
was paid. (Cocks v. Maste*man and others, 
9 B. & C. 902; Williams v. Johnson, 3 
Bar. §& Cress. 428.) 


SUPREME COURT. 








Before the Hon. Justice Bronson. 
Aveust Speciat Term. 


Tue Peopte ez relat. Rotter v. THe 
Jupces or THE N. YorK Common Pieas. 





Power or Rererees—A DJOURNMENT. 


Where referees adjourn the hearing, of their own mo- 
tion, or it is adjourned with the consent of both par- 
ties, beyond the term next after their appointment, 
they do not thereby lose the power of afterwards 
proceeding in the cause. 


Tuts was an application by the defend- 
ant in the suit in the court below, for a 
mandamus or prohibition, under the fol- 
lowing circumstances. A suit had been 
instituted in the Common Pleas, and was 
referred. The hearing commenced in the 
middle of February last, and was repeat- 
edly postponed on the application of the 
defendant opposed by the plaintiff, so that 
the first substantial examination was 
only obtained on the 18th of March, near 
the close of the February Term of the 
New-York Common Pleas. 

On that occasion the referees about mid- 
night adjourned the hearing, and the de- 
fendant was seen no more. 

When the report was made, the defend- 
ant moved the court to set it aside, on the 
ground of irregularity upon the facts above 
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stated. The court, however, denied the 
motion. 

Application was now made for a manda- 
mus or prohibition to the common Pleas. 

T. Warner, for the defendant. 

E. Ketchum, for the plaintiff. 

Bronson, J., delivered the opinion of 
the court.—It is a mistake to suppose this 
question was decided in Jackson v. Ives, 
22 Wend. 637. In that case the referees, 
on the application of one party, which was 
opposed by the other, adjourned or post- 
poned the hearing, from the 10th of April 
beyond the then next May term of the 
court, and it was remarked that this “ ex- 
ceeded the power expressly conferred on 
the referees” by the statute. But what was 
the effect of this and other alleged “ irre- 
gularities, if théy must be deemed such,” 
was purposely left undecided. There is 
no intimation in the case that the referees 
lost all jurisdiction of the cause. That 
question remains to be decided. 

This is a most ungracious motion on the 
part ofthe relator. He asked for adjournment 
as often as the referees met down to the 
last day but one before the end of the term, 
and when the referees then proposed, on 
their own motion, to adjourn for six days, 
the relator made no objection. He only 
said he could not consent. But as soon as 
the term had gone by, he refused to ap- 
pear, and moved to set aside the report on 
account of the delay which had been for 
the most part granted as a favor to him. I 
am strongly inclined to the opinion that 
the adjournment from the 18th to the 24th 
of March, which went beyond the term, 
should be regarded as made with the assent 
of both parties. It is true, the defendant 
said he could not consent, but he made no 
objection. When the referees proposed 
the adjournment, if the defendant did not 
approve of it, he should, in fairness and 
candor, havertold the referees, that he de- 
nied their power to adjourn beyond the 
term, and that he intended to rely on the 
objection. If this may be regarded as an 
adjournment with the consent of both par- 
ties, 1 see no reason for holding that the 
referees lost the power of afterwards pro- 
ceeding in the cause, whatever may be the 
true construction of the statute. 

But, it is not necessary to put the case 
upon the ground of consent. The statute 
provides, that the referees “ shall proceed 
with diligence to hear and determine the 
matter in controversy.” 2R. 8. 384, § 42. 





“ They shall appoint a time and place for 
the hearing, and shall adjourn the same 
from time to time as may be necessary : and 
on the application of either party, and for 
good cause, they may postpone such hearing 
to a time not extending beyond the next term 
of the court, in which the suit is pending.” 
§ 43. It will be seen that the section pro- 
vides for delays of two kinds. First, the 
referees, after appointing a time and place 
for the hearing, “ shall adjouru the same 
from time to time as may be necessary. 

This includes all those adjournments 
which are usually made by the referees on 
their own motion, such as the necessary 
adjournments from day to day during the 
progress of the hearing, and adjournments 
for a longer period, where such a course is 
regarded by the convenience of the re- 
ferees. There are many cases where the 
hearing cannot be completed in one day, 
and it must sometimes happen, that one or 
more of the referees will be prevented by 
sickness, family afflictions, or the calls of 
urgent business from continuing the inves- 
tigation from day today, toaconclusion. In 
such cases, the referees may adjourn for a 
resonable time on their own motion, and 
without the consent of the parties, or either 
of them. The only limitation in the sta- 
tute, in relation to such adjournments, is, 
that they shall only be such “ as may be ne- 
cessary.” Of that necessity the referees 
must, from the nature of the case, be the 
judges. The court may, however, inquire 
into the matter, and see that the referees 
do not act oppressively, and that the par- 
ties are not delayed for an unreasonable 
time. But such adjournments, although they 
may extend the hearing beyond the next term 
after it was commenced, can never have the 
effect of putting an end to the authority of 
the referees. 

The last branch of the section provides 
for those delays which may be granted on 
motion of one of the parties, and here there 
is a different limitation of the power of the 
referees from that which has been consi- 
dered. “On the application of either par- 
ty, and for good cause, they (the referees) 
may postpone such hearing to a time not 
extending beyond the next term of the 
court, in which the suit is pending.” If 
the referees, on the application of one 
party, and without the consent of the other, 
postpone the hearing over an entire term, 
their pawers will be at an end, and they 
cannot again move in the matter without 
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the consent of the parties, or some new or- | 


der by the court. Where such a postpone- 
ment is necessary, as may sometimes be 
the case, application must be made to the 
court. See Suydam v. Swart, 20 Johns. 476 ; 
Graham v. Morton, 6 Wend. 582. 

In this case, all the postponements down 
to the last day but one of the next term 
after the hearing commenced, were granted 
on the application of the relator, and, 
whether they were right or wrong, he can- 
not complain. ‘The next adjournment, 
from the 18th to the 24th of March, which 
went beyond the term, was not granted on 
the application of the plaintiff, but was or- 
dered by the referees on their own motion, 
and for their own convenience ; and such 
an adjournment, as we have already seen, 
is within the power of the referees, al- 
though it may carry the hearing beyond 
the term. The defendant does not com- 
plain that the adjournment was unnecessa- 
ry. He insists that it was irregular, and 
without authority. In that he is mistaken. 


The fact that we have examined this | 


question upon its merits must not be taken 
as an admission, even by implication, that 
we could have awarded either a mandamus 
or a prohibition, if we had arived at a dif- 
ferent conclusion. That question was not 
made by counsel, and has not been consi- 
dered. Motion denied. 





IN BANKRUPTCY. — 





U. 8S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Berts. 


In the Matter of Eomunn H. Mitter, a 
Bankrupt. 


A creditor is not entitled to come in and participate in 
a dividend, where his debt has not been proved, un- 
til after the order for a distribution has been passed, 
and the day of making such dividend has been de- 
signated. 


In this case exceptions were taken to 
the report of the assignee classing the 
creditors, to whom dividends were allotted 
by him. 

The immediate points raised for his ho- 
nor’s decision was, whether creditors were 
entitled to come in and participate in a di- 
vidend, provided the debts were proved pre- 
vious to the payment of the money out,of 


the hands of the assignee, although not un- 
til after the dividend had been declared. 

Betrs, J.—The proceedings necessary 
now to bring into view are, that on the 
20th of April the assignee filed his report, 
that he was prepared to make a dividend 
out of the assets of the estate, which had 
been reduced to money, and thereupon 
moved the court to order notice to be given 
thereof, and to designate the newspaper in 
which it should be published, and the day 
the dividend should be made. 

An order was entered in conformity to 
the motion the same day, for all persons 
haying objections to make to such distri- 
bution, to present the same to the court on 
Tuesday, the third day of May. No objec- 
tions were interposed. 

On the 6th of May, the assignee filed his 
further report, that upon the certificate of 
the clerk to him, dated May Sth, of debts 
proved, a dividend could be declared upon 
that amount, and moved an order accord- 
ingly. 

On the same day, an order was entered 
on the docket, that the assignee pay a di- 
vidend pro tata amongst the creditors who 
may have proved their debts prior to the 
1lth instant; and if exceptions are filed 
to the validity of any debt proved, and no- 
tice be served on him previous to said day, 
that he defer payment on such debt until 
the further order of the court; and if the 


| exceptions are sustained by the court then, 


that the assignee divide the sum therein 
embraced rateably amongst the other par- 


| ties, who have proved their debts as afore- 





| said. 


On the 11th of May, the assignee filed a 
further report, that, of the debts proved 


| against the bankrupt, all except one were 





debts owing by the copartners Pine, Mil- 
ler & Co., of which the bankrupt was one. 
That objections had been filed to the vali- 
dity of one debt proved, which was in the 
course of litigation, and an order was 
moved and granted on the 17th, that the 
assignee marshall the debts due by the 
bankrupt first, discharging his individual 
indebtedness, and then applying the ba- 
lance of the assets rateably amongst part- 
nership creditors. 

On the 2d of June, the assignee filed 
his further report, specifying the debts and 
their order, upon which a dividend was 
computed, and the rate of such dividend. 

To this report, different creditors excep- 
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ted, and for various causes; but the ques- 
tion now to be disposed of, is that raised 
by the objections of two creditors who 
proved their debts, and filed the proof on 
the first day of June. 

It is first to be noted, that by the stated 
practice, the assignee estimates his divi- 
dends on debts certified by the clerk to 
have been proved, and the proofs to be on 
file, and that the clerk is to supply the cer- 
ficate up to, and including the day desig- 
nated by the court as the one on which the 
dividend is to be declared. 

Is the dividend made to be limited to 
debts in proof at that time, or must the 
assignee receive, as a new basis of con- 
templation, all debts proved anterior to 
the disbursement of the money 4 

This question is to be considered in a 
double aspect. First, in regard to the 
statutory provision ; and 2d, upon general 
principles, deducible from bankrupt and 
insolvent laws as administered in the Uni- 
ted States and England. 

The authority and direction on the sub- 
ject, conveyed by the statute, are contained 
in the 10th section, and have relation to 
four particulars. Ist. That a distribution 
of assets, reduced to money, shall be made 
amongst creditors who have proved their 
debts with all practicable and reasonable 
speed, to commence within six months of 
the decree of bankruptcy; that notice 
thereof shall be published at least ten 
days in a newspaper, designated by 
the court before the order therefor 2s 
passed ; and all proceedings in bankruptcy 
shall, if practicable, be completed within 
two years. A suit with a third party shall 
not delay a dividend, and creditors not 
having proved their debts until a dividend 





that such order should be peremptory as to 
time, and when fulfilled, that it would be- 
come absolute as to all creditors who had 
come in and proved debts, or who had 
failed to do so. 

The provision saving to creditors their 
equal shares out of subsequent dividends 
when the debts have not been proved, un- 
til a distribution shall have been made and 
declared, plainly denotes that the proof 
must be in alike before the dividend is de- 
clared as before its payment, and, that in- 
tendment is corroborated by a preceding 
clause, directing notice to be given in a 
paper designated by the court ten days be- 
fore the order is passed, 

Passing the order would seem, therefore, 
to be the period that fixed the rights of 
creditors in respect to that particular di- 
vidend. 

This construction of the act is the only 
one that can give bearing aud consistency 
to the proceedings under this branch of the 
law. If additional debts may be brought 
into the computation after the day desig- 


| nated by the order, the assignee can never 


or distribution shall have been made and de- | 


clared, shall be entitled to the same pro rata 


out of subsequent dividends, so as to make | 


all equal. (Secs. 5 & 10.) 

The court is, moreover, required as a 
preliminary step to order a collection and 
distribution of the assets at the earliest pe- 
riods, consistent with a due regard to the 
interests of creditors. 


Clearly, then, upon these provisions of | 


the act, it is not necessary or proper to | 


await the movement of creditors, in order 
to put the matter of distribution in action. 
The orders will be entered, and the 


notice given, whether debts have been | cation. 


proved or not, and it would seem to com- 
port with the manifest purpose of the act, 


| 


| 


determine and report a pro rata which can 
be subjected to the review of the court, as 
it would be subject to incessant fluctua- 
tions and renewals; and what would ren- 
der it still more inconvenient and unequal 
in practice. would be, that even after he 
had paid dividends under the rate, to a 
part of the creditors, others might come 
in and arrest payments in progress to the 
residue, and by presenting from day to 
day, a new basis of distribution dwindle 
down the pro rata first established, and 
place those creditors to whom it was de- 
clared on a scale constantly descending in 
its proportions. 

The inconveniency of these proceedings 
would induce courts to uphold to the dili- 
gent creditor, his advantages, if not taken 
away by the imperative provisions of the 
law, and in my judgment, the act, instead 
of militating against the course adopted in 
this case, favors and supports it, for by al- 
lowing creditors to come in subsequently 
to a full proportion, when they did not prove 
their debts until after a distribution had 
been declared and made, the intention of 
congress is that the failure to prove in time 
excludes the creditor from antecedent divi- 
dends, is inferrible by very strong impli- 
This is also in consonance with 
the interpretation now given the English 
acts, (1Sol, & L. 242. 2 Brown, ch. 50.) 





a 


on re 5 ES IN Asn SO 


i) 
Mid 


> 


—_—————  - 





182 THE NEW-YORK LEGAL OBSERVER. 


Child v. Child and others. 








Nor does the word made require the | 
construction put upon it on the argument, | 
that the creditor is in time if he proves his | 
debt before the assignee pays out the | 
money. ‘The more natural interpretation | 
of the term as associated and applied, would 
be to regard it equivalent to that of pass- | 
ing the decree or order, because the pre- | 
vious terms of the section indicate that the 
dividend must be made upon the order | 
passed therefor. | 

The question would be essentially dif: | 
ferent if the application had been upon | 
adequate equities to postpone the dividend 
uutil other creditors could be prepared to | 
participate in it. This power the court | 
could no doubt exercise at least at any time 
time within the six months appointed by | 
the statute, (17 Ves. 513.) 

That application would place creditors 
upon a different footing in relation to each 
other, for it would afford opportunity to look | 
into and object to the debts proposed to be | 
brought in for a share of the dividend, or 
if accompanied by evidence that the first | 
dividend would exhaust the whole estate, 
would rest upon considerations of impres- 
sive equity. 

This motion is not based upon such 
equities, and though on the argument it is | 
suggested that no ulterior assets are to be | 
expected, that consideration is only urged | 
to induce the court to give a peremptory 
order admitting those debts to take under | 
the distribution, and not as an incident | 
calling for the interposition of the court to | 
stay distribution for thé benefit of all other | 
creditors alike with these particular ones. 

Iam of opinion therefore that undera pro- | 
per construction of the act, a creditor is | 
not entitled to have his debt brought in for | 
a dividend if not proved until after the | 
order for a distribution is passed and the | 
day of making it designated. That order 
must be vacated or postponed, or other- | 
wise disposed of before any other credi- 
tors can come in to share in such dividend. 
The exception to the assignee’s report in | 
this behalf cannot therefore be maintained | 
upon the true import and spirit of the act. 

The rules prevailing in analagous cases 
are of like bearing. ‘The decree of distri- 
bution and dividend is regarded in England | 
and this country, as fixing the rights of | 
creditors as they exist at the time such de- 
cree passes. Even assumpsit has been au- 
thorized on the part of the creditor to re- 
cover the amount of the assignee, and the 


| 
| 
} 





assignee was not permitted to dispute the 
amount allotted, (Burr v. Bullen, 1 Doug. 
407.) re 

The case of Pratt v. Rathbone, (7 Paige, 
270, 271,) is strong to show that creditors 


| will not be allowed to come in as of course, 


after the day fur proving debts before a 
master has elapsed, so as to obtain an ad- 


| vantage in the distribution of an insolvent’s 


estate, but that the day of proof is not held 


_ to with strictness so long as the proof can 


be received afterwards without injustice 
to other parties. 

In that case, although the creditors had 
gone into proof in due time before the 
master, and supposed their debt was pro- 


_ perly established, the chancellor only al- 


lowed them to come in subsequently and 


supply accidental omissions or insufficiency, 


on terms essentially changing the position 
they might have held, had their debt been 
proved at the time designated. 

No excuse is presented in this case, 
other in reality than that the matter was 
not probably regarded as worthy any atten- 
tion; and the business of the court in these 
numerous proceedings in bankruptcy, can 


' never be conducted with system and des- 
_ patch if parties are not held to obscure the 


orders of the court passed in interlocutory 
stages of the case with all reasonable ex- 
actness. 

This being a case of bald laches, the 
party does not entitle himself to come in 
and prove his debt, and take a dividend 
under the order as it stands. 











IN CHANCERY. 


Before the Hon. Murray Horrman, As- 
sistant V, C. 


Mary Cuitp v. Mary Cup and Caro- 
Line Savace, Infants, by Hiram Wal- 
worth, their Guardian ad litem, ABra- 
nam Cutty, THomas Woopwarp and 
Jane his wife, and Josevu W. Savace. 


A testator gave to his wife M., during her life, if she 
should so long remain his widow, the rents an 
profits of his real and personal estate, and subject 
therto, he gave a fourth part of his estate to his son 
Jahn, (who died in the life-time of the testator.) 
The testator then gave to his daughter J., (a mar- 
ried woman,) for life, the rents and profits of one 
other equal fourth part of his real and personal es- 
tate for her separate use, with remainder over in 
the following words :—“‘ And upon the decease of 
my said daughter J., 1 do give, &c., the said last 
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mentioned one equal fourth part of all my estate, 

both reai and personal, unto the lawful issue of my 

said daughter J., his, her, or their heirs, executors, 

&c., for ever, equally to be divided among them, 

and in case my said daughter Jane shall not leave 

issue, or such issue (if any) shall die under the age 
of twenty-one years without leaving lawful issue, 
then and in such case I do give, devise and bequeath 
the said last mentioned one equal fourth part of all 
my estate, both real and personal, unto the rest of 
my children, their heirs, &c., forever, equally to be 
divided among them :”—the testator then, after dis- 
posing of another fourth part of his real and per- 
sonal estate, gave to his daughter C., (who was 
unmarried at his death, but who subsequently got 
married,) the remaining fourth part of his real and 

personal estate for her separate use for life, with a 

remainder over similar to the remainder limited to 

his daughter J. The will of the testator was dated 
prior to the Revised Statutes, (1830,) and the testa- 
tor died subsequent thereto— 

Held, that J. and C. took each an estate for life, re- 
mainder to their issue respectively, should they 
leave any, with an alternative remainder to the 
testator’s children, should J. and C. die without 
leaving issue, or such issue should die under twenty- 
one years of age. 

The devise to C., (though she was unmarried at the 

death of the testator,) is a separate one, the exclu- 

sion of the husband being absolute—the reel estate 
of C. was not transferred on her marriage, she be- 
ing an infant at the time. 


Tue bill in this case was filed by the 
widow and executive of Francis Child, de- 
ceased, principally to obtain the opinion of 
the court on the construction of his will. 

Campbell, for the complainant. 

Kent, William, for the infant defendants. 

Tue Assistant Vice CHaNctLLor:— 
The testator, Francis Child, made a will 
in 1825, and died in 1834. He devises as 
follows :—‘ Item. I do give and bequeath 
unto my said wife Mary, during the term 
of her natural life, if she shall so long re- 


main my widow, the rents, issues and pro- | 


fits of all my estate, both real and personal, 
as well for her own support as to enable 
her to support and maintain all my chil- 
dren, in such manner as to my said wife 
and my executors shall seem proper and 
expedient; and it is my will that what I 
have above given to my said wife, shall be 
in full lieu and bar of her right of dower 
in and to my estate, and not otherwise. 
After the decease or re-marriage of my 
said wife, I do give, devise and bequeath 
one equal fourth part of all my estate, both 
real and personal, unto my son John Child, 
his heirs, executors, administrators and 
assigns, forever. Item. 1 do give and be- 
queath unto my daughter Jane, (wife of 
Thomas Woodward,) during the term of 
her natural life, the rents, issues and pro- 
fits of one equal fourth part of all my es- 
tate, both real and personal, to be paid to 
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her upon her own receipt, free from the 
control, debts and engagements of any 
husband she may have; and upon the de- 
cease uf my said daughter Jane, I do give, 
devise and bequeath the said last nien- 
tioned one equal fourth part of all my es- 
tate, both real and personal, unto the law- 
ful issue of my said daughter Jane, his, 
her or their heirs, executors, administra- 
tors and assigns, forever, equally to be di- 
vided among them, and in case my said 
daughter Jane shall not leave issue, or 
such issue (if any) shall die under the age 
of twenty-one years without leaving lawful 
issue, then and in such case, I do give, de- 
vise and bequeath the said last mentioned 
one equal fourth part of all my estate, both 
real and personal, unto the rest of my chil- 
dren, their heirs, executors, administrators 
and assigns, forever, equally tu be divided 
among them. Item. I do give, devise 
and bequeath one equal fourth part of all 
my estate, both real and personal, unto my 
son Abraham Child, his heirs, executors, 
administrators and assigns, forever. Item. 
I do give and bequeath unto my daughter 
Caroline Frances Child, during the term 
of her natural life, the rents, issues and 
profits of one equal fourth part of all my es- 
tate, both real and personal, to be paid to 
her upon her receipt, free from the con- 
trol, debts and engagements of avy hus- 
band she may have; and upon the decease 
of my said daughter Caroline Frances, last 
named, I do give, devise and bequeath the 
said last mentioned one equal fourth part 
of all my estate, both real and personal, 
unto the lawful issue of my said last named 
daughter Caroline Frances, his, ber or their 
heirs, executors, administrators and as- 
signs forever, equally to be divided among 
them; and in case my said last named 
daughter Caroline Frances, shall not leave 
lawful issue, or such issue (if any) shall 
die under the age of twenty-one years 
without leaving lawful issue, then and in 
such case I do give, devise and bequeath 
the said last mentiened one equal fourth 
part of all my estate, both real and per- 
sonal, unto the rest of my children, their 
heirs, executors, administrators and as- 
signs, forever, equally to be divided among 
them. Item. In case I shall have any 
other child or children by my said wife, 
then it is my will that such child or child- 
ren, his, her or their heirs and assigns, 
shall inherit an equal part and share with 
my said children above named, and that 
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all my estate, both real and personal, be 
equally divided among all of them, my 
children, according to the purport, true in- 
tent and meaning of this my will, after the 
re-marriage or decease of my said wife. 
Item. It is my will that all my houses 
shall be kept in repair and insured from 
loss by fire, out of the income of my es- 
tate, and that all monies belonging to my 
personal estate be pjit out at interest by 
* my executors, upon sufficient land security. 
Item. In case my executors shall think it 
expedient, they are hereby fully authorized 
and empowered to lease out, for aterm not 
exceeding twenty-one years, all or any 
part of my land and premises situate at 
Bloomingdale, in the twelfth ward of the 
city of New-York, for such rent as they 
shall think just and proper. And lastly, I 
do nominate and appoint my said wife 
Mary, during her widowhood, to be my 
executrix, and my said sons John and Abra- 
ham, and my brother Abraham ‘Child, my 
uncle John Delaney, and my brother-in- 
law Isaac Leggett, to be executors of this 
my last will and testament, and guardians 
of the persons and estate of my children, 
hereby revoking all former and other wills 
and testaments by me made.” 

The devisor’s child John, named in the 
will, died unmarried and under age, before 
the death of the devisor. The infant de- 
fendant, Mary, was born after the making 
of the will. Caroline has married since 
the testator’s death. The defendant, 
Woodward, has appeared, and allowed the 
bill to be taken as confessed. Jane, his 
wife, it is stated, has been served with the 


subpeena, and has also allowed the bill to | 


be taken as confessed. There is an alle- 
gation in the bill that Woodward has for 
thirteen years abandoned his wife, and re- 
fused to provide for her. The provision 
in the will as to payments to her free from 
her husband, will be afterwards noticed. 
The first and material question is as to 
the construction of the will. Under the 
provision referred to by counsel, (1 R. 5. 
741, § 11,) the opinion of Cowen, Justice, 





in Root v. Stuyvesant, (\8 Wendell, 294,) | ¢ 
| undoubtedly be valid as a contingent limi- 


and the decision in Adams v. Wilber, (2 
Sumner, 266,) the will must be governed 
by the Revised Statutes, although dated 
before 1830, the testator dying since. 

An estate for life is given to the com- 
plainant, provided she continue unmarried. 


Upon her decease, an estate for life in one | 


fourth is given to his daughter Jane, the 


eS 


wife of Woodward. Thus far, it is un- 
questionable that there is no objection to 
the will under the Revised Statutes. The 
power of alienation is only suspended for 
two lives then in being. Two successive 
estates for life are limited, but they are to 
persons living at the creation thereof. (1 
R. S. 723, § 17.) Upon the ensuing clau- 
ses of the will, had it gone into effect be- 
fore the Revised Statutes, I should have 
no doubt of its vesting an estate tail in 
Jane, converted by the statute into a fee, 

This was the express decision in the case 
of James’ claim. (1 Dallas’ Rep., 47.) 
There was a devise to A. for life, remainder 
to his lawful issue. 

In Kingsland v. Rapelye, before the vice- 
chancellor in 1833, cited 4 Kent’s Com., 
252, n., (about to be reported in 3 Edwards’ 
Reports,) the vice-chancellor of the first 
circuit held words very similar to those in 
the present will created an estate tail. 
The devise was of the rents and of one- 
fourth of his estate to his son James for 
life, and upon his decease, to his lawful 
issue, share and share alike. He cites 
several leading authorities, especially Row 
v. Grew, 2 Wilson, 322. See also Machel 
v. Weeding, (8 Simons, 4.) Even if the 
succeeding words as to the gift over upon 
James’ dying not leaving issue, were not 
in the will, an estate tail would be created. 
With these words it is a very clear case. 

But by the 22d section of the statute, 
(1R.S.721,) wherea remainderis limited to 
take effect on the death of any person 
without issue, the word is to be construed 
issue living at the death of the person 
namedas ancestor. Hence such issue take 
as purchasers where there is a remainder 
limited upon their failure, and the third 
and fourth sections of the statute preserve 
the limitation over asa valid contingent 
limitation uponafee. Without such remain- 
der the estate tail would be adjudged a 
fee simple absolute. 

I shall first consider the will as if the 
words (“or such issue, if any, shall die 
under the age of 21 years without leaving 
lawful issue,”) were notin it. It would 


tation in fee. The persons who on the 
termination of Jane’s life estate answer 
the description of her issue would take the 
remainder ; and if there were none such, 
then a contingent future estate would vest 
in the other children and their heirs. 
Both estates are future and contingent. 
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After a life estate in one, an estate in fee 
is to vest in such persons as at her death 
answer the description of issue. This is 
contingent, the person being uncertained. 
(1 R. 8.723, § 13.) Being dependent upon 
a precedent estate, it is to be termed a re- 
mainder; (Ibid. 11.) And then another 
remainder in fee is built upon the failure 
of this remainder. The 25th section ap- 
pears to apply to such a case. Two or 
more future estates may be created to take 
effect in the alternative, so that if the first 
in order shall fail to vest, the next in suc- 
cession shall be substituted for it, and take 
effect accordingly. Thus the estate is 
given for a life; an estate in one-fourth 
for another life in succession, both tenants 
for life being in existence at the date of 
the limitation. A contingent future re- 
mainder is given upon the termination of 
these life estates to one class of persons; 
and if there are none of such class then 
living, the estate goes in the alternative to 
another class. It would unquestionably be 
valid. 

But after the words “in case my said 
daughter Jane shall not leave issue” is 
added, ‘‘ or such issue (if any) shall die 
under the age of 21 years without leaving 
issue,” then I give the estate to the rest of 
my children. 

Thus if Jane left a child under age, the 
ultimate remainder would be in suspense 
until he arrived at the age of 21, or until 
his death under that age without leaving 
issue. Any limitation by which alienation 
can by any possibility be suspended for 
more than two lives in being, is void. 
(Hone v. Van Schaick, 7 Paige, 231.) The 
clause in question may certainly operate to 
produce this effect. 

The first question however is, whether 
the 16th section of the statute does not 
protect the limitation. It is provided in 
the fifteenth section that the absolute pow- 
er of alienation shall not be suspended for 
more than two lives in being, except in 
the single case mentioned in the next sec- 
tion, and by that next section it is provided, 
that a contingent remainder in fee may be 
created on a prior remainder in fee, to take 
effect in the event that the persons to 
whom the first remainder is limited shall 
die under the age of 21 years, or upon any 
other contingency by which the estate of 
such persons may be determined before 
they attain their full age. 

Now under the present will, if there 








should be issue living at the death of Jane 
under age, and they die under 21 years 
without leaving issue,a contingency occurs 
by which the estate given to them is de- 
termined, and that contingency must occur 
before they arrive at 21. Even without 
this latter clause of the statute, I think the 
present case within the section. Its scope 
is to permit in this particular instance an 
extension of the suspension of alienation, 
for 21 years after the first remainder vests, 
although two lives have expired. No ad- 
dition to such a limitation, which does not 
operate to enlarge this 21 years, can be of 
any consequence. If by the remainder- 
man’s death within 21 years with issae, the 
power to alien becomes absolute, the 
statute is not defeated, because the excep- 
tion is notexpanded. The absolute estate 
vests in the issue if there are any ; and in 
the ultimate remainder-man, if there are 
none. Had the words been, or such issue 
shall die under 21 years, or without leaving 
lawful issue, the case would be different 
unless the court could convert the word or 
into and. 

But secondly, if the 16th section does 
not sustain this clause, then, in my opinion, 
it may be rejected from the will, and the 
ultimate remainder supported as if it never 
was introduced. The first limitation is 
clearly valid, providing for its vesting in 
case Jane dies not leaving issue. Then 
comes the clause in question in the dis- 
junctive, providing for the case of her leav- 
ing issue, and their death under age with- 
out issue. It is perfectly competent for 
the court to declare that this clause is void 
and inoperative, and yet to give the rest 
of the will full effect. In such case the 
first remainder will vest absolutely in the 
issue of Jane immediately upon her death, 
whether such issue live to 21, or have issue 
or not. See Gott v. Cook, (7 Paige, 521,) 
and the very pointed language of Justice 
Bronson, in Root v. Stuyvesant, (18 Wen- 
dell, 287.) ‘‘ Effect must be given to every 
thing in a will which is legal, and which 
does not stand indissolubly connected with 
that which is vicious.” In the same case, 
the chancellor says, it is the duty of the 
court to carry the will into effect so far as 
it is legal, and consistent with the inten- 
tion of the testator.” The second section 
of the statute which he cites, directs all 
courts to carry into effect the intent of the 
parties so far as is consistent with the rules 
of law. (1 R. S. 748,§ 2.) Here it is 
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certain that the devisor meant to give the 
remainder over if Jane died without leav- 
ing issue, and this intent can be legally ac- 
complished. He also meant to give it, if 
she left issue, and such issue died under 
21 issueless. This intent, on the present 
assumption, cannot be accomplished. But 
eertainly it does not prevent the giving ef- 
fect to what he did plainly intend. He 
expressly means to give the estate in one 
event, and as expressly in another. It 
would be a strange argument to contend 
that the limited bounty expressly given 
shall fail, because the extended bounty 
cannot be acquired. 

My opinion upon the construction of the 
will therefore is, that it gives two succes- 
sive valid estates for life, with a valid re- 
mainder in the issue of Jane, should she 
leave any, and an alternative valid remain- 
der in the children of the testator, should 
there be no such issue, or such issue should 
die under 21, not leaving issue. 

But I do not see the necessity of express- 
ly deciding the question upon this ultimate 
remainder in this partition suit. The share 
of course will have to be set apart to be 
held under the will, as the remainder-man 
cannot be asceriained upon any construc- 
tion until the death of Jane. Even if she 
now has children, they are but presump- 
tively entitled. The defendant Abraham 
Child, is entitled to one-fourth of the es- 
tate absolutely, after the termination of 
his mother’s life estate. 

The infant Caroline Frances Savage, 
takes precisely the same estate in another 
fourth as Jane Woodward. John, the de- 
visee, of another fourth, died in the life- 
time of the testator, and the infant defend- 
ant, Mary, was born after the will. By the 
force of the clause as to children subse- 
quently born, she takes a fourth; and as 
there is nothing to fix any particular limi- 
tation upon the share of after-born chil- 
dren, she must take absolutely. 

As to the leasing power given to the ex- 
ecutors, I prefer deferring the determina- 
tion of the question until the coming in of 
the report, as a case is about to be argued 
before me, inviting much of the doctrine 
upon this subject. 

The counsel have called the attention of 
the court to the question whether the share 
of Caroline can be protected from the 
marital right of her husband, she having 
married after the death of the testator. 

A series of cases cited by Chancellor 





Kent, (2 Com., 165, n.) has been referred 
to. 
This subject has lately been most tho- 
roughly discussed by Lord Langdale, in the 
case of Tullett v. Armstrong. (1 Beavan’s 
Rep. 1.) Every case was examined, among 
them that of Anderson v. Anderson, before 
Sir John Leach, now reported 2 Mylne 
& Keen, 426, affirmed by Lord Eldon, 
The Master of the Rolls shows, that in 
Jones v. Salter, Benton v. Briscoe, Wood- 
merter v. Walker, and Brown v. Pocock, the 
alienation took place before coverture, or 
after its termination, while the woman was 
single. He shows that Massey v. Parker, 
did not call for the expression of the 
opinion there made. But without stating 
his views further, it is sufficient to cite this 
summary of the propositions which he con- 
siders to be the law of the court. “ That 
property given to a woman for her sepa- 
rate use, independent of any husband, may, 
under the authority of this court, be enjoy- 
ed by her during her coverture as her sepa- 
rate estate, although the property origi- 
nally, or atany subsequent period or periods 
of time, became vested in her when dis- 
covert. If the gift be made for her sole 
and separate use without more, she has 
during the coverture an alienable estate in- 
dependent of her husband. If the gift be 
made for her sole and separate use, with- 
out power to alienate, she has during the 
coverture the present enjoyment of an un- 
alienable estate independent of her hus- 
band. 

In either of these cases she has, when 
discovert, a power of alienation; the re- 
straint is annexed to the separate estate 
only, and the separate estate has its exist- 
ence only during coverture. While the 
woman is discovert, the separate estate, 
whether modified by restraint or not, is 
suspended, and has no operation, though 
it is capable of arising upon the happening 
of a marriage. 

His Honor decided about the same 
time, several cases involving the same 
principle. (Scarborough v. Bonman, 1 
Beavan, 34. Clark v. Jaques, Ibid. 36. 
Dizon v. Dixon, Ibid. 40.) 

As however the case of Massey v. Par- 
ker, was decided by Lord Cottenham, the 
present Lord Chancellor, when Master of 
the Rolls, it cannot be said that the ques- 
tion is at restin England. It appears that 
in Tullett y. Armstrong, there was an ap- 
peal. (See 1 Beavan, 97.) I have not 
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found the decision in the last reports re- 
ceived. 


Whatever that decision may be, in my 
judgment the right of the wife tu the se- 
parate estate ought to be protected, even 
although the interest is acquired when 
single. The true principle of the court, 
and the case of Anderson v. Anderson, dic- 
tate this. 


However, in the present instance, the 
doctrine need not be carried as far as in 
Tullett v. Armstrong. The devisee here 
was an infant when she married; and 
Johnson v. Johnson, (1 Keen’s Rep. 657,) 
is an express authority, that admitting 
Massey v. Parker to be right, yet marriage 
during infancy cannot operate as a trans- 
fer of the infant’s real estate. The case 
of Simson v. Jones, (2 Russ. & Mylne, 365,) 
is very forcible upon this point. Under 
this will, the estate is clearly a separate 
one, the exclusion of the husband being 
absolute. (Massey v. Parker, 1 Mylne & 
Craig, and Cases.) The bill, however, is 
defective in some particulars. If Mrs, 
Woodward or Mrs. Savage has any chil- 
dren or grand-children, they must be made 
parties. (2 R. S. 318, § 5,6.) If there 
are none, the bill should so state it. Again, 
the bill should state the specific liens and 
incumbrances on the property, if there are 
any, or that there are none known to the 
complainant. (Rule 174.) There may 
be other imperfections in the frame which 
should be corrected. The case may stand 
over, with liberty to amend in the matters 
specified. Counsel had better examine 
the bill, and see if any thing else may be 
necessary. 


*.* Since the foregoing opinion was 
given, the case of Tullett v. Armstrong, 
was affirmed by Lord Cottenham, in 
January, 1840. It is reported in 9th 
Law Journal, Rep. 41, n. s. The 
opinion of the chancellor is elaborate and 
decided. He observes, after the most anx- 
ious consideration, I have come to the 
conclusion that the jurisdiction which this 
court has assumed in similar cases, justi- 
fies it in extending it to the protection of the 
separate estate with the qualification and 
restriction attached tu it, throughout a sub- 
Sequent coverture; and resting such ju- 
risdiction upon a much broader foundation, 
that the interests of society require this 
should be done. 








SUPERIOR COURT. 





Before Cuter Justice Jones and JupGeEs 
Oakey and Ta.LumapceE. 


Josern Boucuarp, Executor, &c.of Lewis 
A. Brunet v. Josepa L. Dias. 


DEMURRER. 


Where to an action of assumpsit by an executor 
on a bond given by the defendant as co-surety 
with the plaintiff’s testator, executed by C. to the 
United States to secure duties upon goods imported 
by C.; and it appeared that C. had beeome insol- 
vent, and the United States had recovered of the 
ge st the amount of the bond, (less $1000 paid 

y defendant) and plaintiff paid the balance, the 
defendant pleaded that he presented a petition to the 
Secretary of the Treasury of the United States to 
be released from said bond, and that the defendant 
executed an instrument under seal, giving his full 
and free consent to the discharge and release of the 
defendant by the United States of America, from all 
manner of debt and responsibility on account of the 
defendant’s being co-surety with the plaintiff’s testa- 
tor on the said bond—Held, that such release and 
discharge were well pleaded. 

Where the defendant by his plea averred the receipt by 
the defendanv’s testator of sufficient property under 
an assignment to him for the benefit of creditors, 
to satisfy the debt for which the action was brought. 
—Held that the plea was bad. 


Tats was an action of assumpsit brought 
against the defendant as the co-surety 
with the plaintiff’s testator upon a bond 
executed by one Henry Castro, to the Uni- 
ted States of America, to secure the duties 
upon goods imported by Castro. The 
bond was dated October 17th, 1822, and 
before it was payable, Castro had become 
insolvent. Brunel, the plaintiff’s testator, 
died in 1833, and in 1838, the United 
States recovered against the plaintiff the 
amount of the bond, (less the sum of $1000 
paid by the defendant,) and plaintiff paid 
the balance of the debt and brought this 
action to recover the balance wf the one- 
half part thereof from the defendant. 

The declaration contained a special 
count, setting forth these facts, and aver- 
ring the liability of the defendant to pay 
one-half of the money secured by the 
bond. 

The defendant pleaded to this count 
several special pleas. The three first pleas 
set forth the making of an assignment by 
Henry Castro to Lewis A. Brunel, in his 
life-time, of all his property for the pay- 
ment of his debts, including the bond de- 
clared on, and averred the receipt by plain- 
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tiff’s testator of sufficient property under 
that assignment to have discharged the 
trusts thereof. 

The fifth plea set forth the presenta- 
tion of a petition by the defendant to the 
Secretary of the Treasury of the United 
States on the 20th of October, 1834, to be 
released from certain debts, and among 
others the bond in question, and that there- 
upon the plaintiff executed and delivered 
to the Secretary of the Treasury an instru- 
ment in writing under his hand and seal, 
giving “his full and free consent to the 
discharge and release of the defendant by 
the United States of America, from all 
manner of debt and responsibility to the 
Dnited States on account of the defendants 
being co-surety with the said Lewis A. 
Brunel, on the said bond in the said decla- 
ration mentioned,” and a subsequent re- 
lease by the Secretary of the Treasury. 

To these pleas severally the plaintiff de- 
murred. 

Sandford, E., for plaintiff. 

Mason, J. L., for defendant. 

Cur. ad vult. 

Per Curiam. In this case there were 
several demurrers to the declaration. The 
suit was brought by the plaintiff, as execu- 
tor of one Brunel, who was one of the 
sureties for Henry Castro to the United 
States, for payment of duties, for which a 
bond was executed by Castro and others, 
and the suit was to recover one half of 
$6000 paid by the plaintiff as surety for 
Castro. Tothe declaration, the defendant 
pleaded, first, the general issue, and then 
four special pleas. By the first three 
pleas he attempted to draw in question in 
a court of law, certain trusts of a compli- 
cated nature, and therefore the demurrer 
to these pleas are well taken, and there 
must be judgment against the plaintiff on 
these three pleas. 

The fourth is a plea which requires some 
consideration. He states, that after exe- 
cuting the bond to the United States, and 
after the death of Brunel, the defendant 
petitioned the Secretary of the Treasury, 
to be released from certain debts due to 
the United States, and also from the con- 
ditions of this bond, and that Bouchard 
agreed that the petitioner be discharged 
from his obligation, and that Levi Wood- 
bury, the Secretary of the Treasury, gave 
defendant a release from this debt due to 
the United States, on condition that he paid 
$1000 for that discharge. He now avers 





that he paid that $1000, and that by his 
doing so the release became absolute to 
him, and he now sets it up as a bar against 
the plaintiff's rights. This draws in ques- 
tion the legal effect of that absolute dis- 
charge, it being given with the consent of 
the plaintiff, and what effect it is :o have 
on the present claim. The plaintiff avers 
that he paid $6000, and claims one half 
from defendant as the co-surety. But de- 
fendant has been released from the bond, 
by the United States, and with the con- 
sent of plaintiff. The legal effect of dis- 
charging defendant without the consent of 
plaintiff, would have been to discharge the 
plaintiff as co-surety, and the object of ob- 
taining his consent was that the United 
States could release defendant without re- 
leasing the plaintiff. The plaintiff, know- 
ing such to be the effect of it, consented to 
remain liable for the whole debt, although 
defendant was discharged, and can he now 
ask payment of part of the debt of his co- 
surety ? If the plaintiff can succeed in this 
suit, he avoids the discharge and enforces 
the defendant’s original liability, and the 
debt which ht supposed he was discharged 
from, he will be now compelled to pay the 
laintiff. 

The defendant gave $1000 as a conside- 
ration for that release from responsibility, 
and if part of the bond can be claimed by 
plaintiff, the defendant is deprived of the 
benefit of the discharge from the United 
States, and loses the consideration he gave 
for it. Ifthe plaintiff executed a release 
of defendant’s liability, he could not call 
on him to contribute, and can he now make 
such a call, after the defendants being re- 
leased by obligors with the plaintiffs consent? 
It seems to us, that after that release, what- 
ever rights the plaintiff originally possessed 
on account of the bund, must be understood 
as having been waived by him. We are 
therefore of opinion, that the assent given 
by plaintiff to the release and discharge of 
Dias, the co-surety, is well pleaded. 

Judgment for plaintiff on the demurrer 
to the 2d, 3d and 4th pleas, and for the de- 
fendants on the demurrer to 5th plea, with 
liberty to both parties to plead de novo, or 
to amend on payment of costs. 





Henry A, BiankMAn v. JoHN HILiiKeR 
and others. 


Attornies will not be permitted to become special bail 
for their clients, in cases where they are retained. 
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Tuts was an appeal to the Court, with 
reference to the allowance of special bail 
by the Chief Justice at Chambers. 

One of the bail proposed was an attorney, 
on record in the cause for the defendants. 
Objection was taken to the competency 
of the party to become bail, on the ground 
alone of his being an attorney in the cause. 
The learned Chief Justice, however, al- 
lowed him to justify, but intimated that the 
rule in England, and formerly in this 
country, Was not to permit attornies to be- 
come bail fur their clients, and he gave 
leave to the plaintiff to appeal. 

Auld, for plaintiff 

Platt, for defendant. 

Per Curiam. This was a motion to set 
aside an order granted at Chambers, al- 
lowing an attorney engaged in the cause to 
justify as bail for his client. The Court 
said, if that was allowed, it might be pro- 
ductive of serious inconvenience, if indeed 
worse consequences to both parties did 
not result from it. If an attorney was al- 
lowed to become bail for a client, in causes 
in which he was engaged, he would often 
be subjected to importunities with which 
he would perhaps be in a measure con- 
strained to comply, though he might deem 
it imprudent to do so. A client might, on 
the other hand, if his attorney was allowed 
to become bail, be subject to great incon- 
venience, especially if the attorney hap- 
pened to be an unworthy member of his 
profession. The attorney having become 
bail for his client, who perhaps might find 
it difficult to obtain other security, might 
demand exorbitant fees, or require pro- 
perty to be placed in his hands as an in- 
demnity, and thus exercise an undue au- 
thority over his client. For these reasons, 
and without taking into view other con- 
siderations involved in this case, the Court 
order the motion granted at Chambers to 
be set aside. 








COURT OF COMMON PLEAS 





Before the Hon. M. Utsnoerrer and 
Jupces IncranaAm and INeLIs. 


In the Matter of the Arbitration between 
BensamMin G. Wetts and Tuomas Cot- 
LIER. 


An arbitrator is not campetent to administer an oath 
to a witness examined in a matter referred to 


In re Wells and Collier—Arbitration. 








him. It should have been administered by a judge 
or justice of the peace. 

The party being present, and not having objected, does 
not operate as a waiver. 

In an action on the award, such objection would not 
be available. 


THIs was a motion to set aside the re- 
port of the arbitrators. It appeared that 
on the 23d day of November, 1842, Wells 
& Collier entered into bonds of arbitra- 
tion concerning certain work done by 
Wells for Collier, in fitting up a room in 
the Merchants’ Exchange, to be used as a 
coffee-room ; that but one witness was ex- 
amined on the hearing, who was sworn by 
one of the arbitrators, Collier being pre- 
sent and making no objection. On the 2d 
of December, the arbitrators made an 
award of $113 88 in favor of Wells, and 
which amount they awarded to be in full 
payment and discharge of all debts and 
matters in difference between the parties, 
by reason of any matters arising before 
the bonds of-submission were executed. 
After the award was made, Collier re- 
fused to pay the amount awarded against 
him. Application was now made to set 
aside the report on the ground, that the 
witness had been sworn by one of the arbitra- 
tors, On the part of Collier, it was insisted, 
that the arbitrator was incompetent to ad- 
minister the oath, and reference was 
made to 2 R. S. p. 446., 2d ed., secs. 
5 & 10. 

On the part of Wells, it was insisted that 
the swearing of the witness by the arbitra- 
tor, was not such an act as would entitle 
Collier to have the award set aside under 
the 10th section of the Revised Statutes ; 
that, though it amounted to an irregularity 
which would prevent Wells from proceed- 
ing to enter up judgment on the award, it 
did not defeat the award absolutely. It 
was still a good award at common law, and 
Wells could sue upon it, and introduce it 
as evidence of the amount due him. 

Delavan, E. C., for Collier. 

Egerton and Kissam, for Wells. 

Cur. ad. vult. 

Per Curiam. This is a motion to set 
aside the report of arbitrators for irregu- 
larity. I am not satisfied that any irre- 
gularity took place at the hearing, un- 
less in regard to the oath to the witness, 
having been administered by one of the 
arbitrators. The act 2 R.S., lst ed., 541, 
§ 5, does not sanction an oath administered 
by an arbitrator. It must be by a judge or 
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Select English Cases.—Slade v. Slade. ae 
justice of the peace. But this motion is SELECT ENGLISH CASES s 
resisted, Ist. Because the oath was proper ; the | 
at common law; 2d. Because the statute , . the 
— in preclusion of such power; and Vice-Chancellor Wigram’s Court. of 1 
3d. Because this motion is not proper, even mui 
if the objection would be pe if the | Stave v. Suape.— Dec. 11, 13, 14,—1841, ber' 
Ni other party ventured to proceed upon the The defendants filed a plea to part, and an answer to yoo 
i award. the rest of the original bill, upon which the plain. tate 
il : Ist. My impression is, that this motion tif ecmeuded theie bith by inserting the substance hav 
! adap irregular, and that the objection red r Br pnd othe aeneuled Wil for “multiaslons. Hate 
i be taken by way of moving to set aside the ness :—-Held, that they had, by their plea, waived int 
Hi award as irregular, the arbitrator having Oa objection for multifariousness. las sil cut 
[| exceeded his powers. 2 R. S., 1st ed., 542, | “yin general demurrer will not lie to the amended be 
i § 9, (4.) | bill. the 
Ht 2d. That in an action on the award, this | mo 
i objection would not be available. 1 Hill,| _Rosret Stape, by his will, dated 14th gle 
i 319; 24 Wend. 258; 5 Wend. 520; Con- February, 1829, gave his real and personal 91 
tra, 23 Wend. 632. | property to five trustees, of whom the de- ry, 
3d. On a motion to set aside an award, | fendants, Robert Slade, James Slade, and 79 
where provision is made for enforcing it by | Thomas Slade, were three, upon trust, for S. 
rule of court, other matters than those | his children at twenty-one or marriage, M 
which are admissible as a defence to an ac- | Thetestator appointed the same five persons ‘ 
tion upon it, may be inquired into. (Jbid.) | executors of his will, two of whom proved bi 
17 Wend. 413. it at once, and two afterwards ; the other, an 
4th. Kyd on Awards, p. 95, says, that | Thomas, did not prove it at all. Haunah w 
witnesses must be sworn before a judge. I | Slade, one of the testator’s children, died he 
know of no different rule at common law, | in 1829, having previously attained twenty- £ 
and our statute added justices of the | one, but without having been paid her ce 
eace. share, (which was one-fifth,) in the testator’s ar 
5th. The only remaining point is, whe- | property. Robert Slade and James Slade b 
ther the party now applying waived this | took out administration to her estate. The fe 
objection by being present, and not stating | original bill was filed by the next of kin of hi 
it when the witness was sworn and exa- | Hannah Slade against her representatives, fe 
mined? If no notice had been given of | and also against the representatives of the b 
the hearing, the defence would be good, | testator, Robert Slade, praying an account ki 
even in an action upon the award. 23 | of the estate of Hannah Slade, and also of 
Wend. 632. But, here is a motion for the | the estate of Robert Slade ; and that Han- 
irregularity, and we must say, whether the nah’s share therein might be ascertained. d 
parly waived it by being present and not The defendants, Robert and James Slade, . 
objecting? My feelings are strongly in | as to so much of the bill as sought an ac- . 
favor of holding the party as precluded count of the testator’s estate, pleaded an t 
from raising this objection; but I have not | account settled with Hannah Slade, where- . 
been able to find authority for sustaining by the amount of her share in her father’s : 
that ground. | estate was ascertained to be £2140; and 
This motion is therefore granted, but | they answered to so much of the bill as 
without costs, | related to the estate of Hannah Slade. 
Judge Cowen intimates, in 24 Wend. | he bill was then amended by inserting a 
258, that a party may waive the necessity charge of the substance of the plea, as a | 
of an arbitrator’s being sworn, by appear- pretence, and a charge that the account 
ing and going on with the arbitrator, and was incorrect and fraudulent. The de- , 
it might be argued, that the necessity of an | fendants then put in a demurrer to the | 
oath of a witness, be in like manner | amended bill for multifariousness ; and the 
waived. But we all think that the oath | question was, whether that demurrer was 
was improperly administered, and that the | good—there having been an answer to the 
doctrine of waiver, so as to sustain awards, | original bill, as to one part of it, and a plea 
ought not to be carried beyond what the | to another part of it, to which the plaintiffs 
Supreme Court have already decided. | had submitted. 
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Select English Cases.— Wilkinson v. Wilkinson. 





Sutton Sharpe and Freeling,in support of 
the demurrer. —The plaintiffs submitted to 
the plea, by amending their bill, the effect 
of which amendment was, to strike out so 
much of the original bill as related to Ko- 
bert Slade’s estate. It was then simply a 
bill for an account of Hannah Slade’s es- 
tate. But the plaintiffs (by amendment) 
have made it a bill relating to Robert’s es- 
tate also; fur the only addition contained 
in the amendment is a statement of the cir- 
cumstances relating to the account pleaded. 
We were, therefore, at liberty to demur to 
the whole amended bill. (Prosser v. Ed- 
monds, 1 You. & C. 481; Lloyd v. Dou- 
glass, 4 You. & C. 448; Spencer v. Bryan, 
9 Ves. 231; Robertson v. Lord Londonder- 
ry, 7 Sim. 226; Ritchie v. Aylwin, 15 Ves. 
79; Turner v. Robinson, 15. & 8. 313; 
S. C. Sub. Nom. Turner v. Doubleday, 6 
Mad. 94; Pearce v. Hewitt, 7 Sim. 471.) 

Teed and Wilcock, in support of the 
bill.—If a plaintiff makes a new case by 
amendment, a demurrer will lie to the 
whole amended bill. That is not the case 
here. This case is not distinguishable from 
Ellice v. Goodson, (3 My. & C. 653,) ex- 
cept as to the plea, which, being a special 
answer, cannot differ it, If the plea had 
been argued and overruled, could the de- 
fendants have demurred ? or, if the court 
had given them leave to make a new de- 
fence, could they have demurred? The 
bill is not multifarious, (Campbell v. Mac- 
kay, 1 My. & C. 603.) 

Sutton Sharpe, in reply. 

Wiceram, V, C.—The general rule, un- 
doubtediy, was that, where there is an an- 
swer to any part of an original bill, you can- 
not file a general demurrer to the amended 
bill. The reason I find assigned for thisin the 
old cases is that an amended bill is considered 
the same as an original bill wrttten upon. 
That was the language of the old cases; 
and, therefore, if this was the same bill, 
the defendants could not demur to it at 
large. If the courts, before that rule was 
established, had done what Lord Cotten- 
ham did in Ellice v. Goodson, namely, 
looked into the record, to see of what it 
consisted, from time to time, they might 
have framed a rule without sacrificing the 
plain justice of the case to a mere point of 
form. I will not finally decide this case, 
until I have read the pleadings. The 
question is, whether the defendants have 
not, by their plea, waived their objection 
to the multifariousness? If so, I must 








follow Lord Cottenham’s decision in Ellice 
v. Goodson. An objection to an original 
bill, once waived, cannot be revived again. 
If I should come to that conclusion, it will 
not be necessary to give an opinion upon 
the question of multifariousness. 

Dec. 14th.—On this day, his honor said 
the defendants in this case have demurred 
to the amended bill for multifariousness. 
The same objection, if it exist in the 
amended bill, existed also in the original 
bill. The defendants filed a plea to a part, 
and an answer to a distinct part of the ori- 
giual bill. The plea did not point to the 
multifarious character of the original bill, 
but insisted on an account stated and set- 
tled by the parties. This was a submission 
on the part of the defendants, to have two 
distinct subjects, which the demurrer now 
insists were impruperly united in one suit, 
disposed of in that one suit, subject only 
to the question, whether the amount of the 
defendant's liability was liquidated. On 
the authority of Ellice v. Goodson, decided 
by Lord Cottenham, I am bound to over- 
rule the demurrer. If it is desired by the 
defendants, I will, in the order giving them 
time to answer the amended bill, declare 
that such order shall not prejudice any ap- 
plication they may be advised to make for 
leave to plead. It is onthe ground, that a 
settled account has been submitted to by 
the plaintiffs, and on other special cireum- 
stances, that I think I may grant that in- 
dulgence, without interfering with the ge- 
neral practice of the court. 

Demurrer overruled. 





Vice-Chancellor Knight Bruce’s Court. 
Witxinson v. Witkinson.— May 28, 1842. 


SETTLEMENT—FUTURE ILLEGITIMATE 
CHILDREN. 


A. cohabiting with B., and having two illegitimate 
children by her, made a settlement of, and transferred 
certain funds to trustees, upon trust to pay the inte- 
rest to B. for life, and after her decease to divide the 
principal amung the two children, and also such 
other children as he might afterwards have by her, 
on their attaining twenty-five. Other children were 
subsequently born; but A. never married B., and 
the two first-born children died under twenty-five. 
B. also died. Upon a bill by A. to have the funds 
re-transferred to him :—Held, that a provision in 
favor of future illegitimate children was void, and 
the settlor was entitled to the funds. 


Tue bill in this case was filed by Edmund 
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New English Works.—Miscellaneous. 





Wilkinson, against the trustees of a volunta- 
ry settlement he had made in December, 
1840. The bill alleged, that the said Ed- 
mund Wilkinson, living and cohabiting 
with a person called Laura Wilkinson, 
executed a settlement, and transferred cer- 
tain funds to the defendants, (trustees,) 
upon trust; to pay the dividends and in- 
terest thereof to the said Laura Wilkinson, 
for her life, and at her decease to transfer 
and pay the principal to and among the 
two children he then had by her, when 
they should respectively attain the age of 
twenty-five years, and also “ to and among 
such other children as he might then after- 
wards have by her,” at the same age. 
That the said Edmund Wilkinson had af- 
terwards other children by the said Laura 
Wilkinson, but that he was never married 
to her; that the two children living at the 
time of the settlement, had both died with- 
out attaining the age of twenty-five years, 
and that the said Laura Wilkinson was 
also dead. ‘he’ bill prayed that the fund 
might be re-transferred to the plaintiff by 
the trustees of the settlement. 

J. Baily, appeared for the plaintiff, and 
stated that the only question was, whether 
the limitation in favor of the after born 
illegitimate children was good. 

Dixon, appeared for the defendants. 

Knicut Bruce, V. C. <A provision in 
favor of future illegitimate children, is 
clearly void. The plaintiff, therefore, is 
entitled to a decree as prayed. 





NEW ENGLISH WORKS. 





Serjeant Spankie.—This eminent law. 
yer, who was for many years standin 
counsel to the East India Company, died 
at his house, in Russell Square, on Wed- 
nesday, the 2d of November, 1842, 
He was much respected by his professional 
brethren. 

On dit.—Lord Abinger, the Chief Baron 
of the Exchequer, is about to retire from 
the Bench; he is to be succeeded by Sir 
Frederick Pollock, the Attorney General, 





MISCELLANEOUS, 
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_ How a duel may be got up.—This affair of the duel 
is worth recording. It happened thus:— That was 
a very beautiful ostrich plume which Miss Smith wore 
at the race-ball last night,” said I. ‘I thought it the 
ugliest thing | ever saw,”’ remarked Captain Brown, 
“It certainly was not ugly,” I replied ; ‘* but, of course, 
there may be different opinions as to its beauty. I, for 
instance, thought it very beautiful.” ‘ And I thought 
it very ugly,” responded Captain Brown; “as ugly as 
Miss Smith herself.” ‘Miss Smith is not exactly 
handsome, I allow,” was my answer; “ but a lady 
may not be hansome, and yet not ugly.’ “ Every 
one to his taste,” said Capiain Brown, with what I 
considered an insulting air; and then added, “ every 
Jack has his Gill!’ ‘‘ Miss Smith is no Gill of mine,” 
I replied. “I did not say she was,” said Capt. Brown, 
and laughed. “And I am no Jack,” I continued, net- ¢ 
led by his langh. “I did not say you were,” said Cap- 
tain Brown, fiercely; “but if you want to make a 
quarrel of it, you may. I say again, and I have as 
much right to say what I say, as you have to say what 
you say, that Miss Smith’s ostrich plume was ugly, as 
ugly as Miss Smiti herself.” “ Since you put it thus 
offensively, Captain Brown,” I retorted, ‘* | now main- 
tain there was nothing ugly, no, nor any thing ugly at 
all, either in Miss Smith’s feathers, or Miss Smith 
herself. Pll not be brow-beaten by any man, Captain 
Brown!” “Sir, you are insvlent!’ exclaimed Cap- 
tain Brown, looking as scarlet as his own jacket. 
“Very likely; but 1 always make it a rule to conduct 
myself towards persons as they deserve,” and I turned 
upon my heel to quit the room. Captain Brown ful- 
lowed me to the duor. “ You shall hear from me in 
an hour,” said he. ‘In half an hour, if you like,” said 
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I, and walked away, boiling with indignation. 


The Law of Nisi Prius Evidence in Before I heard from Captain Brown, I was as cool 
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He Civil Actions, and Arbitration and | asacucumber. | saw all the folly of my situation. “ 

i, Awards. By Archibald John Stevens, | | bad never ener wher 8 — in “sy life. What “ 
. | was it to me, then, whether her ostrich plume. was 

il: Barrister at Law. 3 vols, 8vo. (Long- | beautiful or ugly, or she Siscnall baudeanes or uid t 1 

| man & Co., 1842.) resolved to treat the matter with ridicule. It would 

; A Treatise on the Thelluson Act, with | be preposterous to go out for sucha cause. We should Fi 

fh ri 4 be the laughing-stock of all our friends and acquain- 

f Practical Observations upon Trusts for | tance. These were my first thoughts, when sy mind “ 

i Accumulation. By Jobn. F. Hargrave, | was calm enough for thought to take the place of a 


feeling. Besides, 1 might be shot through the body; 
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Esq., M. A., of Lincoln's Inn, Barrister at and all for what 7—a silly dispute about Miss Smith and 


i 

q Law. (Sweet.) her feathers! I did not like the idea. I determined I “ 
+ would mo¢f make an affair of honor of it. But what i 
would the world say, if Captain Brown post:d me as 

sited a coward, or horse-whipped me, or if I were pointed 
i, at as a man who had sneaked out of a duel by a volun- “ 

f Enatisa News.— WEsTMINSTER HALL. tary apology ? These were my second thoughts. They 43 
' , carried theday, after a sharp struggle with my first. I 
bh Lend Leeth h 1 h liad determined I would make an affair of honor ofit. I did 80. vei 
bf ord Lyndhurst has at length retired | | met Captain Brown the next morning at sunrise, and “ 
j from the Chancellorship, and has_ been | I sacrificed one of my fingers, beside the risk of sacri- ‘“ 


ficing my life, in defence of Miss Smith’s personal 
mr and the disputed pulchritude of her ostrich 
plume. 


succeeded by Sir William Webb Follett, 
the Solicitor General. 
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